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Outline of the Presentation

I. Frequency and Characteristics of Disputes in PPP
Transactions

II.  Mechanisms Traditionally Used for PPP Dispute
Resolution

Five main topics III. A Better Approach to PPP Dispute Resolution —
Dispute Resolution Boards

Renegotiations of PPP Contracts

V. Renegotiations — A Possible Additional Role for
Dispute Resolution Boards



I. Frequency and Characteristics of Disputes in PPP Transactions

> Public-Private Partnership projects involve numerous
complex and long-term agreements between the parties
engaged with the project

> those parties include:

=  the Government Contracting Authority

Disputes will = the PPP Project Company

frequently arise = equity shareholders of the Project Company
in PPP = lenders to the Project Company
transactions = the Design-Build Contractor

= the Operations and Maintenance(O&M) Contractor
= various subcontractors

> even if the agreements between these parties are
extremely well-designed, contractual disputes will
inevitably arise — since it is impossible to anticipate every
circumstance which might occur over the course of a 20
or 30 year project



I. Frequency and Characteristics of Disputes in PPP Transactions
(cont.)

Government Contracting Authority

PPP Contract Disputes (GCA)
GCA risk events (e.g., land acquisition)
consh'uc:li_un delays

demand risk ) ) ) Sh.ﬂreholder Agreement Disputes
maintenance issues (especially capital maintenance) allocation of Project Company revenues
environmental _am:l social issues + disputes arising from Interface issues (as
handback requirements between Board members representing the
Design-Build Contractor and, the O&M
Contractor) — see below

Fmﬂncmg Agreement Disputes
consfruction vs. operational funding

= loan repayments vs. ROl

= credit risk issues, especially if there are unfunded
liabilities for additional cosis

Equity Shareholders

Lenders
Prime Contractor (Design Build) Disputes P";Qﬁ:f.ﬂr:;rfmr (O%M) Disputes
* construction delays * + maintenance issues (especially capital
*  warranty issues maintanance

= credit sk, especially if unfunded liabilifies for additional costs

+ availability is
arise, due to delays, etc. availability issues

+  performance issues

Subcontractor Agreement Disputes _ 0O & M Contractor
flow-down requirements
sub-production/execution delays
preduct Issuesfwarranties
contractor’designer relationship issues

quality iworkmanship issues

CREE RN ]

Interface Disputes 1 - =
= O&M issues arising from defective

Subcontractors and Suppliers design or facilities —f— —~——
= product quality/durability issues
= guaranieefwvammanty issues —~——

= guality vs. schedule conflicts




I. Frequency and Characteristics of Disputes in PPP Transactions

(cont.)

In 2018, the G20’s
Global
Infrastructure
Hub provided
data on the causes
of PPP disputes
arising between
Government
Contracting
Authorities and
Project
Companies

Scope change —
7% ' Construction delays

and cost overrun

Project Company breach

7% 15%
Procurring Authority breach
2%
Demand Risk
- 7%
Permitting —L
9%

Operations and cost overruns ——

2%

Environmental and social
17%

Land acquisition and

resettlement 11%

KPIs and payment mechanisms __/

_ Ground conditions
13% -

11%

GI Hub report on Managing PPP Contracts After Financial Close (at Page 110), available at
https://www.gihub.org/resources/publications/managing-ppp-contracts-after-financial-close/



https://www.gihub.org/resources/publications/managing-ppp-contracts-after-financial-close/

II. Mechanisms Traditionally Used for PPP Dispute Resolution

Traditionally,
PPP Contracts Arbitration/
call for a tiered, LA
or ‘staircase’, e

approach to Expert

resolving Assessment

disputes between
the public and Negotiations

. . Between
prlvate partles Senior

Mediation

Managers

Each step in the
~ process is ‘
increasingly

~ forms ' Increasing Formality

B [ |




II1. A Better Approach to PPP Dispute Resolution —
Dispute Resolution Boards (cont.)

> the essence of the Dispute Resolution Board (DRB)
concept is the appointment — at the beginning of a
contract — of a panel of experts with experience in the
technical, financial and legal aspects of the project

Dispute
Resolution > the panel members review the project documents,
Boards are an including progress reports, and meet with the contracting
effective tool for parties at the project site on a regular basis (3 or 4 times
. each year)
resolving
disputes > disputes between the contracting parties are resolved
quickly and informally
> some DRB arrangements provide that the determinations

made by the DRB panel are binding upon the contracting
parties, while under other arrangements the
determinations are merely recommendatory



II1. A Better Approach to PPP Dispute Resolution —

Dispute Resolution Boards (cont.)

History has
shown that DRBs
are also effective
in preventing
and avoiding
disputes

>

the DRB approach has been successfully used for may
years in the construction industry

DRBs have been shown to reduce significantly the number
of disputes which proceed to arbitration/litigation, even
when the DRB’s determinations are only
recommendatory

the standing nature of DRBs, and their regular
engagements with the contracting parties, has meant that
disputes are often avoided

this is achieved by the DRB panel members — who are not
agents of the contracting parties — working with the
parties to prevent disagreements from escalating into
formal disputes



II1. A Better Approach to PPP Dispute Resolution —
Dispute Resolution Boards (cont.)

Examples

Mechanism found* Percentage*
Escalation
DRBSs are being to senior 31 27%
- = management
increasingly used p— . »
for PPP projects determination :
— and this —
REesSoIUution ooard
approach has Mediation 37 32%
been Domestic 62 549
recommended by arbitration “
International _ )
the GI Hub . 19 17%

*As there may be more than one mechanism used per PPP contract
the total examples/percentage is greater than the number of projects
with data available

GI Hub report on Managing PPP Contracts After Financial Close (at Page 111)




II1. A Better Approach to PPP Dispute Resolution —
Dispute Resolution Boards (cont.)

> PPP projects are different than ordinary construction
contracts — in particular, PPPs have two distinct features
which must be considered when designing a DRB

Two ke arrangement
hall y . = in most PPP projects there are a large number of
£ f‘ CIscs 1 contractual agreements — and ‘friction points’ —
using DRBs on between the various parties
PPP projects = PPP projects are much longer in duration than
ordinary construction projects
> this raises question regarding
= how many DRBs should be used on a single PPP
project

= for how long should the DRB panel members serve



II1. A Better Approach to PPP Dispute Resolution —
Dispute Resolution Boards (cont.)

g
Government Contracting Authority
PPP Contract Disputes (GCA)
+ G0A sk evends (2 9., land acqusition)
+ congiruction delays
+ demand fisk ) Shareholder Agreement Disputes
+ maintenance IS5 (especialy capial mardenance) + allocation of Proped Company revenues
+ envirmnmental and social Bsues + disputes ansing from Intetace issues (35
+ handback fequirements betwoen Board members representng thi
DesagrBuild Contracior and, the D&M

i) = e below

Multiple VS ° Financing Agreement Disputes

* CONSIUCHON vI. cperational funding
+ loan repayments vs. ROH

uity Shareholders

[
Sln e D RB + credil nsk issues, especially i there are unfunded
kabilies for adddonal costs
Lenders

SINGLE

« construction delays
L MII’HW BELES

arrangements DREB - T
Prime Contractor (Design Build) Disputes —— i '. me—mm_-

rariEnance

\ U

= availatslity issues

MULTIPLE
DRBs

* credil sk, especialty if unfunded liabslities for additional costs
anse, due i delays, elc

performance Bsues

S O  DesgnBuid Conracor
+  flow-cown requirements
« gub-produchonseecition delays
« product lssussiwarrantes
+ contraciceidesignar relationship issues:
+ quality/workmanship issues Interface Disputes
= D&M msues arsing from defiactive
Subcontractors and Suppliers design o facilities
« produdt qualiyidurabiity issues

+ guarantssfwanmanty istues
* quakty ve. schedube conficls




II1. A Better Approach to PPP Dispute Resolution —

Dispute Resolution Boards (cont.)

Recommended
DRB
arrangement for
a PPP project

SINGLE
DRB

Government Contracting Authority
(GCA)

PPP Contract

Project Company

Primary Contract Primary Contract
{Design-Build) (O&M)

Design-Build SubcnntractsI IO&M Subcontracts

Subcontractors and Suppliers Subcontractors and Suppliers




II1. A Better Approach to PPP Dispute Resolution —
Dispute Resolution Boards (cont.)

> the initial DRB would consist of five panel members, four
of whom would be nominated by the four concerned
parties (i.e., the Government Contracting Authority, the
Project Company, the Design-Build Contractor and the

Recommended O&M Contractor)
‘Whole Life’ DRB .
. > these four panel member would choose an independent
mechanisms for Chai
. airperson
PPP projects
> this five-person panel would remain in place, and make

quarterly site visits, throughout the Design & Build Phase
and the first three years of the O&M Phase of the project

> thereafter, one panel member would be replaced every
three years, with site visits taking place only once each
year



IV. Renegotiation of PPP Contracts

> by definition, a renegotiation of a PPP transaction
PPP Contract involves a change to the original contractual terms and
renegotiations conditions, as distinct from an adjustment — such as a

payment increase — that takes place pursuant to a

are frequent — mechanism defined in the PPP Contract
and they have
been initiated by > renegotiations of PPP Contracts happen relatively
both private frequently, with the data suggesting that approximately

one-third of all PPP Contracts are renegotiated at some

sector project point during the lifetime of the project

companies and

by governments > the majority of renegotiations are initiated by private
sector Project Companies, but there are many instances of
renegotiations being requested by Government
Contracting Authorities

—



IV. Renegotiation of PPP Contracts (cont.)

>
PPP Contract >
renegotiations
are challenging >
>

in a renegotiation, the competitive pressures that are
present during a normal procurement do not exist — with
the result being that a renegotiation is, simply, a direct
negotiation between the incumbent Project Company and
the Government Contracting Authority

under these conditions, it is very difficult for a
government to ensure that it is achieving Value for Money

if a government agrees, on a frequent basis, to requests
from Project Companies for the renegotiation of PPP
contracts, it can encourage “opportunistic bidding”
during the competitive procurement process

in addition, if it is the government that is initiating a
renegotiation, it should not do so for political reasons —
such as a change in the governing party — since this will
undermine investor and public confidence in PPP
programs



__S Increased operation costs 9%

IV. Renegotiation of PPP Contracts (cont.)

Delay in interface projects 4% Change in tariff / tariff requlation
Project company unable to 16%

B 0,
raise finance 3% Wrong demand forecasts
7%
Other incorrect forecasts

9%

Modification of payment
mechanism 2%

Other 5% ‘
Causes Of PPP Project Company surplus ————=

Renegotiations profit 2%
Government policy change
| 19%

Increased construction costs
21%

Increased design costs 3%




IV. Renegotiation of PPP Contracts (cont.)

> in an successful effort to reduce the adverse impacts of
frequent PPP renegotiations, Chile enacted a number of
reforms in 2010, establishing thresholds for changes to
PPP Contracts; clear lines of responsibility for approval of
renegotiations; and the public disclosure of all costs

A possible role > one of the significant reforms was to establish an

for DRBs in PPP independent technical panel, responsible for reviewing
and authorising all proposed renegotiations

Contract Aot i =

Renegotiations > conceivably, a DRB could be used as an ‘independent
technical panel that reviews and authorises
renegotiations’

> such a concept is unconventional — but the technical

expertise of DRB panel members, and their and deep
familiarity with the project, suggest that this idea may be
worthy of further consideration
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